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COMMONWEALTH  OF  V IRG IN IA  

BEFORE  THE  

STATE  CORPORAT ION  COMM ISS ION  

COMMONWEALTH  OF  V IRG IN IA ,  ex  reL  
DEPARTMENT  OF  H ISTOR IC  RESOURCES  

Comp l a i nan t  

V .  CASE  NO .  PUE-2009-00092  

H IGHLAND  NEW  W IND  DEVELOPMENT ,  LLC  

De f endan t  

DEFENDANT ' S  ANSWER  TO  THE  MOT ION  FOR  HEAR ING  

H i gh l and  New  W i nd  Deve l opmen t ,  LLC  ( " HNWD " ) ,  respec t fu l l y  subm i t s  th i s  Answer  to  

the  cor respond i ng  paragraphs  o f  the  Mo t i on  for  Hear i ng  f i l ed  by  the  Comp l a i nan t ,  the  

Depar tmen t  o f  H i s tor i c  Resources  ( " Comp l a i nar i f  ' or  " DHW ' ) .  

I  .  Adm i t t ed  tha t  the  Comm i ss i on  i ssued  a  F i na l  Order  o f  December  20 ,  2007 ,  

approv i ng  HNVY ' D ' s  w i nd  pro j ec t  i n  H i gh l and  Coun t y .  The  F i na l  Order  speaks  for  i t se l f  

2 .  HNVTD  den i es  tha t  the  D i rec tor  o f  DHR  has  accura t e l y  i n t erpre t ed  the  F i na l  

Order ,  wh i ch  speaks  for  i t se l f  Moreover ,  the  D i rec tor  o f  DHR  has  exceeded  her  j ur i sd i c t i on  by  

assess i ng  and  seek i ng  mone t ary  compensa t i on  f rom  HNWD  for  the  a l l eged  v i sua l  i mpac t  o f  the  

pro j ec t .  The  D i rec tor  o f  DHR  has  a l so  exceeded  her  au thor i t y  by  seek i ng  compensa t i on  f rom  

HNWD  for  the  i mpac t  o f  i t s  pro j ec t  on  a  s i t e  i n  ano ther  s t a t e .  

HNWD  has  cons i s t en t l y  den i ed  here i n  tha t  i t  has  any  con t i nu i ng  ob l i ga t i on  to  address  

v i ewshed  i ssues  or  o therw i se  m i t i ga t e  the  a l l eged  v i sua l  i mpac t  o f  i t s  pro j ec t  s i nce  the  H i gh l and  

Coun t y  Board  o f  Superv i sors  addressed  these  i ssues  i n  the  i ssuance  o f  a  cond i t i ona l  use  perm i t  



a f t er  cons i dera t i on  o f  the  pro j ec t ' s  v i sua l  i mpac t  on  nearby  proper ty  owners  and  the  na tura l  

env i ronmen t .  The  F i na l  Order  spec i f i ca l l y  and  express l y  dec l i ned  to  i mpose  f i n ther  cond i t i ons  

or  requ i remen t s  on  HNWD  re l a t ed  to  i ssues  cons i dered  by  H i gh l and  Coun t y ,  i nc l ud i ng  the  v i sua l  

i mpac t  o f  the  pro j ec t .  (12 / 20 / 07  F i na l  Order ,  6-7) .  HNWD  has  prepared  and  subm i t t ed  to  DHR  

every  s tudy  or  repor t  i t  reques t ed ,  i nc l ud i ng  " archaeo l og i ca l  and  arch i t ec tura l  surveys ,  

recommended  s tud i es  and  f i e l d  surveys  to  de t erm i ne  the  pro j ec t ' s  i mpac t s  on  h i s tor i c  

resources . "  DHR  accep t ed  as  adequa t e  each  such  survey  and  repor t .  DHR  conc l uded  tha t  the  

pro j ec t  wou l d  have  no  i mpac t  on  any  archaeo l og i ca l  resources .  DHR  conc l uded  tha t  the  pro j ec t  

wou l d  have  no  i mpac t  on  any  h i s tor i c  resources  l oca t ed  i n  the  Commonwea l th  o f  V i rg i n i a .  DHR  

d i d  conc l ude  tha t  the  pro j ec t  w i l l  have  an  i mpac t  on  one  h i s tor i ca l  resource  i n  Wes t  V i rg i n i a ;  

however ,  tha t  i mpac t  was  de t erm i ned  to  be  v i sua l .  A f t er  cons i dera t i on  o f  the  surveys  and  s tud i es  

subm i t t ed  by  HNWD ,  the  D i rec tor  o f  DHR  made  no  reques ts  or  recommenda t i ons  re l a t i ng  to  the  

l oca t i on ,  des i gn  or  cons t ruc t i on  o f  the  pro j ec t .  

3 .  HNWD  adm i t s  tha t ,  w i thou t  wa i v i ng  i t s  ob j ec t i ons  to  the  au thor i t y  and  

j ur i sd i c t i on  o f  DHR ,  i n  an  e f for t  to  reso l ve  th i s  d i spu t e ,  i t  asked  DHR  wha t  " m i t i ga t i on  e f for ts "  i t  

proposed  i n  re l a t i on  to  i t s  concerns .  DHR  proposed  on l y  a  subs t an t i a l  mone t ary  comm i tmen t  by  

HNWD .  In  rev i ew i ng  the  surveys  and  s tud i es  subm i t t ed  by  T INV ID ,  DHR  d i d  d i scuss  w i th  

HNWD  i ts  overa l l  e f for ts  to  m i n i m i ze  the  pro j ec t ' s  i mpac t s  on  h i s tor i c  resources .  HNWD  

den i es  the  rema i n i ng  a l l ega t i ons  con t a i ned  i n  paragraph  3 .  

4 .  Adm i t t ed .  

5 .  DHR  has  f a i l ed  to  asser t  a  c l a i m  for  wh i ch  the  reques t ed  re l i e f ,  or  any  re l i e f ,  i s  

ava i l ab l e .  

6 .  DHR  l acks  s t and i ng  to  seek  the  reques t ed  re l i e f .  



WHEREFORE ,  the  De f endan t ,  HNWD ,  respec t fu l l y  reques ts  tha t  the  Mo t i on  for  

Summary  Judgmen t  be  gran t ed ,  tha t  th i s  proceed i ng  be  d i sm i ssed  w i th  pre j ud i ce ,  and  for  the  

award  o f  such  fur ther  and  o ther  re l i e f  as  may  be  appropr i a t e .  

Respec t fu l l y  subm i t t ed ,  
De f endan t :  

HENRY  T .  MCBR IDE ,  JR .  

T i t l e :  

MANAGER ,  H IGHLAND  NEW  
W IND  DEVELOPMENT ,  LLC  

By  Counse l  

/ s /  Mark  D .  Obensha i n  
JOHN  W .  FLORA  (VSB  #19704)  
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ANDREW  S .  BAUGHER  (VSB  #74663)  
O f  Lenhar t  Obensha i n  PC  
90  N .  Ma i n  S t ree t ,  Su i t e  201  
P .  0 .  Box  1287  
Har r i sonburg ,  V i rg i n i a  22803  
(540)  437-3111  
(540)  437-3  101  ( f ax)  
Counse l  for  De f endan t  
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